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The transaction agreement for mergers and acquisitions has a 

critical role in allocating the antitrust risk between the buyer 

and the seller. Counsel and parties should assess the risk of 

prolonged antitrust review or a challenge, carefully consider 

their objectives for the transaction first, and then advocate 

for provisions that meet these goals. The parties should also 

review the transaction agreement in its totality and remain 

cognizant of the interaction of the relevant provisions in the 

agreement. Antitrust counsel should always be consulted 

when drafting and negotiating these provisions. This practice 

note discusses the context in which antitrust risk arises in 

mergers and acquisitions, and then goes on to explain how 

the transaction agreement can allocate that risk between 

buyers and sellers.

For examples of the risk-shifting provisions detailed in 

this practice note, see Market Standards – Antitrust. For 

more background on reviewing transaction agreements for 

antitrust issues, see Antitrust Clauses in M&A Agreements 

Resource Kit .

Antitrust Risk in Mergers
Antitrust risk associated with mergers and acquisitions can 

have a significant impact on the success of a transaction. While 

many transactions will not raise anticompetitive issues, some 

may trigger extended reviews for antitrust or competition 

law approvals required for the transaction to close. The buyer 

may also need to agree to divestitures or other conditions 

to obtain these approvals. The Federal Trade Commission 

(“FTC”) and Antitrust Division of the U.S. Department of 

Justice (“DOJ”) (together, “the U.S. Agencies”) and non-

U.S. jurisdictions often focus on horizontal mergers and 

acquisitions – where the parties operate at the same level of 

supply and are competitors. They may also examine vertical 

transactions, those between companies at different stages of 

the supply chain, for any anticompetitive effects. Additionally, 

even transactions that do not raise substantive issues 

under antitrust or competition laws (as used in this article, 

“antitrust” will encompass both antitrust and competition 

laws in the U.S. and abroad), often require antitrust filings 

in many jurisdictions. Foreign direct investment, CFIUS, and 

other U.S. national security filings are outside the scope of 

this practice note, but also require risk-shifting analyses in 

drafting the merger or acquisition agreement. The provisions 

in the transaction agreements can allocate between the buyer 

and the seller the antitrust risk associated with obtaining 

these approvals. The buyer and seller will need to consider the 

antitrust risk and how much of this risk they want to bear. A 

transaction with significant antitrust risk can result not only in 

challenges by the antitrust agencies reviewing the transaction, 

but in disagreements between the parties, if the antitrust 

review becomes contentious.

Before discussing the allocation of antitrust risk with 

your client, you should assess the competitive risk of the 

transaction. You should first identify the jurisdictions where 

the transaction requires mandatory antitrust filings and 

whether it is advisable to make any voluntary filings. Next, 

assess the likely competitive impact of the transaction, 

focusing on jurisdictions where antitrust filings must be made 

or will be made and where the parties primarily conduct 

business. Understanding the length of the review period for 

the transaction in the relevant jurisdictions is essential. You 

should consider the competitive impact of the transaction 
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and the typical time for review in each relevant jurisdiction. 

Finally, assess whether divestitures or other conditions 

are likely to be required for antitrust approval in any of the 

relevant jurisdictions, including identifying businesses or 

assets that may need to be divested and an estimate of their 

value. All of this information may not be readily available 

before entering into the transaction agreement, but you 

should assess as much as possible prior to signing.

After assessing the transaction’s antitrust risk, you can 

determine your client’s position regarding bearing this 

risk. This article discusses the key antitrust risk-shifting 

provisions present in most merger and acquisition transaction 

agreements: the antitrust covenant, specific performance 

clause, material adverse effect clause, fees and expenses, 

conditions to closing, representations & warranties, and 

termination provisions.

Antitrust Covenant
The transaction agreement usually contains a section that 

describes the required antitrust filings for the transaction, 

the timeframe to make these filings, the cooperation between 

the parties for these filings, and the level of effort each party 

will undertake regarding these filings. This section may be 

referred to as the antitrust covenant, efforts covenant, or 

regulatory approvals covenant and is critical for defining the 

allocation of antitrust risk and responsibility between the 

parties.

The antitrust provisions often interact with other sections of 

the merger agreement. Depending on how these provisions 

are drafted, they may modify the allocation of antitrust risk 

between parties. Merging parties and their counsel should 

consider how these accompanying clauses impact their 

antitrust risk.

Efforts Covenant
The transaction agreement should include the level of 

efforts that the parties must undertake to procure any 

required antitrust approvals. The standard that buyer and 

seller include in the agreement will have an impact on both 

parties’ – but particularly the buyer’s – obligation to agree to 

any divestitures or other conditions that may be required to 

obtain the necessary antitrust approvals. These efforts are:

• Best Efforts: generally understood to require that the 

buyer agree to a higher level of divestitures and other 

conditions to obtain the required antitrust approvals.

• Reasonable Best Efforts: generally understood to require 

less effort than best efforts, but still places a significant 

burden on the buyer to procure the required antitrust 

approvals, qualified only by “reasonable”.

• Commercially Reasonable Efforts: permits the buyer 

to make decisions that take into account its financial 

interests even if that would mean not making a divestiture 

and thereby not procuring the related antitrust approvals.

Other variations of these terms, such as “reasonable efforts,” 

may also be used. Although practitioners generally negotiate 

the effort level based on these definitions, some courts do 

not find a substantive distinction amongst these terms, and 

find that a reasonableness analytical component prevails in 

all such clauses despite variations in wording, including “best 

efforts” clauses. See e.g., Akorn, Inc. v. Fresenius Kabi AG, C.A. 

No. 2018-0300-JTL, 2018 Del. Ch. LEXIS 325, at *205 (Del. 

Ch. Oct. 1, 2018) (“even a best efforts obligation is implicitly 

qualified by a reasonableness test—it cannot mean everything 

possible under the sun”) (internal quotations and citation 

omitted). Delaware courts have found such clauses to require 

parties to “take all reasonable steps to obtain the [condition 

precedent] and otherwise complete the transaction,” although 

it depends on the specifics of each clause. See Vintage Rodeo 

Parent, LLC v. Rent-A-Center, C.A. No. 2018-0927-SG, 2019 

Del. Ch. LEXIS 87, at *52 (Del. Ch. 2019) (quoting Williams 

Companies v. Energy Transfer Equity, L.P., 159 A.3d 264, 273 

(Del. 2017)). Counsel needs to be mindful of this discrepancy 

between the approach of practitioners and the courts and 

may counsel their clients to select a more specific obligation, 

as described below, for any required divestitures or other 

conditions.

Hell or Highwater Clause
Buyers and sellers can utilize a “hell or high water” clause 

or specific caps on any required divestitures or other 

conditions in the merger agreement to gain more certainty 

on their respective obligations. A hell or high water clause 

requires a buyer to undertake any and all actions required 

to procure a transaction’s antitrust approvals. For example, 

if a governmental entity requires the divestiture of any of 

the buyer’s or target’s business to obtain antitrust approval, 

the buyer would be required to agree to this divestiture. 

A hell or high water clause thus shifts the antitrust risk of 

a deal onto the buyer. Buyers may agree to a hell or high 

water clause for transactions that are likely to require 

divestitures for antitrust approval in order to reassure 

sellers concerned about the antitrust risk of a deal that the 

buyer is committed to closing the transaction. Alternatively, 

when a transaction has very little antitrust risk, the buyer 

may agree to a hell or high water clause because they 

believe that clause is unlikely to ever be triggered. This 

scenario is not uncommon when a private equity firm 

acquires a target where there is no substantive competitive 

overlap between the parties. Language for hell and high 

water clauses typically states:



The buyer agrees to promptly take any and all steps 

necessary to avoid or eliminate each and every 

impediment under any antitrust, competition or 

trade regulation law, including providing information, 

proposing, negotiating, committing to and/or effecting, 

by consent decree, hold separate orders, or otherwise, 

the sale, divesture or disposition of, or holding separate 

(through the establishment of a trust or otherwise) such 

of its assets, properties or businesses or of the assets, 

properties or businesses to be acquired by it as are 

required to be divested in order to avoid the entry of, or 

to effect the dissolution of, any decree, order, judgment, 

injunction, temporary restraining order or other order 

in any suit or proceeding, which would otherwise have 

the effect of materially delaying or preventing the 

consummation of the transaction.

Divestiture / Condition Caps
Buyers who are willing to take some, but not all, of a deal’s 

antitrust risk may want to specify a cap on divestitures and 

other conditions. A divestiture and condition cap limits the 

divestitures and other conditions that a buyer would be 

required to make for the necessary antitrust approvals and 

may allow the buyer to walk away from a deal requiring 

divestitures in excess of the cap. A divestiture cap may, for 

example, require a buyer to make required divestitures of, 

or take on other conditions with respect to, up to a certain 

portion of the business or assets being acquired (typically 

determined based on revenue or EBITDA) or to divest 

specified assets. These provisions can provide helpful clarity 

to both parties. Parties could also choose to use a materiality 

standard for the cap, but doing so could lead to greater 

ambiguity and disagreement in the event divestitures are 

required and a buyer and seller disagree about the significance.

As with other antitrust risk-shifting provisions, parties should 

consider how regulators may view a hell or high water clause 

or divestiture cap. These provisions may signal to regulators 

the parties’ understanding of a deal’s antitrust risk and 

possible remedies.

Example. In 2018, Nidec agreed to a hell or high water 

provision in its agreement to purchase Whirlpool’s Embraco 

compressor business, taking on the risk of regulatory 

antitrust approval. The deal was approved by the FTC 

but faced in-depth antitrust scrutiny from the European 

Commission (“EC”). As the agreement’s April 24th, 2019 

closing deadline drew near, Whirlpool sued Nidec, alleging 

the company violated the hell or high water provision by 

causing review delays and proposing inadequate divestitures 

to the EC to avoid divesting Secop, a competitor of Embraco. 

Whirlpool argued that Nidec would fail to meet its hell 

or high water obligation to “divest, license or otherwise 

dispose of any of [its] businesses or properties or assets” 

required to obtain approval in time to meet the deadline if 

it did not immediately sign an agreement selling Secop to 

an acceptable buyer. See Complaint at 4, Whirlpool Corp. v. 

Nidec Corp., No. 1:19-cv-02155-DAB (S.D.N.Y. filed Mar. 8, 

2019). The court dismissed on procedural grounds, finding 

the action to be premature as the deadline had yet to pass. 

The parties ultimately obtained the EC’s approval, subject to 

commitments, and completed the acquisition.

Example. In Sherwin-Williams’s acquisition of Valspar, the 

companies agreed to a divestiture cap of $1.5 billion of net 

sales of the 2015 fiscal year. Sherwin was not obligated to 

complete the merger if the required divestitures exceeded 

this amount. The agreement also adjusted the $113 per 

share price to $105 per share if the divestitures surpassed 

$650 million. In 2017, the FTC agreed to settle its challenge 

to the acquisition subject to Valspar agreeing to divest its 

wood coatings business to Axalta for $420 million, below the 

divestiture cap and price adjustment cap.

Litigation Obligation
The antitrust covenant may also contain a provision 

regarding the obligation for the buyer and seller to litigate 

any challenges to the transaction on antitrust grounds. The 

efforts standard in such a provision will often mirror the 

standard used for the parties’ obligations related to the 

antitrust approvals. However, the parties can also use this 

provision to allocate antitrust risk to the buyer or seller.

Control of Strategy
In many jurisdictions, the buyer is responsible for making the 

antitrust filings, and ultimately, the buyer will need to agree 

to any divestitures or other conditions and live with the 

consequences of these decisions. Therefore, often, the buyer 

will seek to have control of the strategy for the antitrust 

merger review process. In some cases, the transaction may 

be structured as a merger of equals or consummated through 

a joint venture, and counsel may need to determine which 

parties are technically the buyer. The seller may want the 

agreement to require consultation regarding this strategy, 

especially if the seller will end up with some equity in the 

merged company or if the seller is not selling the whole 

company. In addition, when the seller agrees to bear more 

of the antitrust risk, the seller may want more control of 

the antitrust merger review process. Conversely, a buyer 

bearing all the antitrust risk – such as when agreeing to a 

hell or high water provision and a reverse breakup fee – may 

want to have complete control of the process. The buyer 

and seller may also want to include provisions outlining 

parties’ procedural behavior relating to the antitrust filings, 

such as specifying that neither party can pull and refile 

the notification under the Hart-Scott-Rodino Antitrust 



Improvements Act of 1976, as amended (“HSR Act”), without 

the other’s consent. Including these types of provisions allows 

each party to retain some control over the initial HSR Act 

review process.

Specific Performance Clauses
A specific performance clause may give a party the express 

right to seek to enforce obligations, including closing the 

transaction, of the breaching party in addition to or instead 

of accepting monetary damages. Because of the risks 

discussed below, parties should decide if they want a specific 

performance clause in the transaction agreement, and 

examine the wording of the specific performance clause and 

the potential ways it interacts with other provisions in the 

merger agreement.

Specific performance clauses generally state that monetary 

damages would be inadequate in the event of a breach and 

explicitly allow the parties to pursue injunctive relief or specific 

performance under certain circumstances. While parties 

may use this clause to compel consummation of the merger, 

specific performance clauses may also be used to shift the 

risk of divestitures. For example, if not constrained by other 

provisions, a sufficiently broad specific performance clause 

could allow a seller to sue – or threaten to sue – to compel a 

buyer to fulfill its obligations under the antitrust covenant to 

make divestitures necessary for antitrust approval.

Parties drafting a merger agreement should take careful 

note of provisions that may impact the strength of a specific 

performance clause. To minimize the risk of inadvertently 

creating ambiguity or negating the clause, parties should 

ensure that all related provisions, such as damages limitations 

or reverse breakup fee provisions, communicate the 

correct message when read together. Depending on the 

actual wording of the relevant provisions, reverse breakup 

fee provisions could be alleged to limit a seller’s ability 

to seek specific performance, especially if the seller does 

not explicitly retain the right to seek specific performance 

regardless of the fee. On the other hand, it can be alleged 

that a buyer seeking to limit redress to the specified 

monetary payment should have done so explicitly in the 

specific performance provision.

Parties should consider litigation-specific risks when drafting 

specific performance clauses. First, courts typically order 

monetary damages where viable to sufficiently redress injury. 

Second, depending on where a specific performance clause 

allows for enforcement and the merger agreement’s choice 

of law provision, the relevant burdens of persuasion may 

be heightened. In Delaware, for example, the party seeking 

specific performance must meet a “clear and convincing 

evidence” standard. See In re IBP, Inc., Shareholders Litigation, 

789 A.2d 14, 52 (Del. Ch. 2001). Further, the lack of a 

specific performance clause does not necessarily preclude 

specific performance.

Material Adverse Effect 
Clauses
Although Material Adverse Effect (“MAE”) clauses do not 

typically address antitrust risk, they may shift antitrust risk, 

typically in conjunction with other clauses. “The typical MAE 

clause allocates general market or industry risk to the buyer, 

and company-specific risks to the seller.” Y. Carson Zhou, 

Material Adverse Effects as Buyer-Friendly Standard, 91 

N.Y.U. L. Rev. Online 171, 173 (2016). Usually, the risk of an 

MAE clause is on the seller, and the risk may then be carved 

out and allocated to the buyer in pieces through exceptions. 

Risks that may be shifted to either party include “systematic 

risks, indicator risks [specific to the seller, such as a drop in 

stock price], agreement risks [stemming from the agreement’s 

announcement], and business risks.” Akorn, Inc., 2018 Del. Ch. 

LEXIS 325, at *113-14.

Both parties should consider whether the MAE has an 

impact on other clauses allocating general and antitrust 

risk. For example, hell or high water or best efforts antitrust 

covenants requiring a purchaser to undertake divestitures 

and other actions to obtain antitrust approval may be 

limited, purposefully or inadvertently, by an MAE provision. 

Additionally, an MAE clause that provides that a substantive 

divestiture is an MAE could arguably undercut a hell or high 

water clause in the antitrust covenant. Parties should also 

consider the potential impact on antitrust risk provisions of 

taking a vague versus specific approach to defining an MAE.

Merging parties and their counsel should consider how the 

following impacts antitrust risk shifting when drafting MAE 

provisions:

• Whether closely defining the term “material” would be 

beneficial, or conversely, what antitrust risks may be 

presented by leaving the term vaguely defined.

• How is risk allocated between the parties for occurrences 

beyond and within their control, including antitrust risks.

• In agreements that face a higher risk of antitrust scrutiny, 

whether the MAE clause should be used specifically to 

limit antitrust risk or define divestitures over a certain 

amount as an MAE, and how broadly this should be 

defined.

• How an MAE clause manages risk and how it will interact 

with other clauses in the agreement that affect antitrust 

risk allocation.



Reverse Breakup Fees/Ticking 
Fees/Expenses
Reverse breakup fees and ticking fees in a merger agreement 

can be used to shift antitrust risk to the buyer. Provisions 

that obligate the buyer to pay for the seller’s expenses – 

ranging from filing fees to expenses for the antitrust reviews 

– can also allocate a relatively modest part of the antitrust 

risk to the buyer. Where applicable, parties should consider 

how fee provisions interact with other clauses and assess the 

benefits and risks associated with including one or more of 

these provisions in the merger agreement.

Reverse Breakup Fees
A typical antitrust-related reverse breakup fee provision 

requires a buyer to compensate a seller in the event a deal 

cannot obtain the antitrust-related regulatory approval or 

is enjoined on antitrust grounds. Parties may also agree to a 

reverse breakup fee that contemplates the buyer breaching 

the antitrust covenant. Reverse breakup fees can shift some 

of the antitrust risk onto the buyer and may provide sellers 

with helpful reassurance going into the deal.

Both parties can use reverse breakup fees to their advantage. 

From a seller’s perspective, a sufficiently high reverse breakup 

fee can compensate the seller for its losses if the deal does 

not close. Additionally, the reverse breakup fee will typically 

incentivize a buyer to vigorously pursue antitrust approval. In 

this case, the intended effect would be similar to, and some 

would say even more effective than, that of an efforts clause. 

Although generally a buyer would not want a reverse breakup 

fee, a buyer can benefit by using the prospect of the fee to 

encourage particularly risk-averse or undecided sellers to 

agree to the deal where the buyer may present a heightened 

antitrust risk as compared to other buyers.

Parties should consider whether potential risks outweigh the 

benefits before agreeing to a reverse breakup fee. Depending 

on how high the negotiated fee is, a buyer may ultimately 

decide to pay the fee in lieu of consummating the merger or 

making divestitures necessary to procure antitrust approval. 

Inclusion of the fee may also signal to antitrust authorities 

that the parties expect the merger to present anticompetitive 

concerns or encounter difficulties in seeking antitrust 

approval.

Last, as noted above, the reverse breakup fee may interact 

with other provisions in the merger agreement. While 

buyers would likely prefer the fee to be a seller’s sole 

remedy for termination, sellers will likely want to retain 

the ability to seek specific performance or other damages 

remedies. Parties should be vigilant in ensuring the 

agreement taken as a whole reflects their intended balance 

of risk.

Example: When AT&T abandoned its proposed merger 

with T-Mobile after facing an attempt by the DOJ to block 

the transaction on antitrust grounds, AT&T honored its 

agreement to pay T-Mobile a reverse breakup fee of $3 

billion in cash in addition to transferring spectrum assets.

Buyers and sellers should also carefully examine the triggers 

for the reverse breakup fee. The buyer may want to be able 

to terminate the agreement without needing to pay a reverse 

breakup fee. However, the seller will want to ensure that it 

receives the reverse breakup fee even if the buyer terminates 

the agreement under a provision that may not be related 

to the required antitrust approvals or a prohibition of the 

transaction on antitrust grounds.

Example: In In re Anthem-Cigna Merger Litigation, Cigna was 

unable to receive its reverse breakup fee from its agreement to 

merge with Anthem because the court found that Anthem had 

validly terminated the agreement pursuant to a provision that 

did not trigger the fee before Cigna terminated. C.A. No. 2017-

0114-JTL, 2020 Del. Ch. LEXIS 282 (Del. Ch. Aug. 31, 2020).

Ticking Fees
Ticking fee provisions obligate a buyer to pay further 

consideration if the transaction does not close by an agreed-

upon date and often increase as more time passes before 

closing. Similar to reverse breakup fees, although less 

commonly used, ticking fees shift risk away from the seller 

and onto the buyer. As they would be triggered before a 

transaction is abandoned or blocked, ticking fees theoretically 

incentivize a buyer to expeditiously seek antitrust approval.

Ticking fee provisions are beneficial to sellers in transactions 

with a risk of lengthy antitrust scrutiny, particularly where 

regulatory delays could result in harm to the seller. Both the 

buyer and seller can also benefit from setting out a realistic 

regulatory approval timeline.

Although a main purpose of ticking fees is to incentivize 

buyers to work efficiently towards obtaining regulatory 

approval, deal-specific factors may decrease or negate this 

effect. For example, an increase in the buyer’s motivation may 

only be marginal if the agreement already contains a high 

reverse breakup fee. Ticking fees may also be ineffective in 

incentivizing buyers who do not have control over the speed 

at which they can obtain antitrust approval. Similar to risks 

associated with reverse breakup fees, a ticking fee could also 

signal to regulators or interested third parties that a deal may 

have substantive antitrust risks and that they are subject to 

time pressures.

Example: In 2018, Novartis AG acquired AveXis, Inc. 

pursuant to a merger agreement that included a form of a 

ticking fee provision. While the parties were ultimately able 

to merge successfully, the agreement would have required 

Novartis to pay a ticking fee if it chose to extend the merger’s 



“drop-dead date” on which the parties could abandon the 

merger if it had not received regulatory approval. Depending 

on whether the merger would receive approval after the 

extension, Novartis would have paid the “ticking fee” through 

either an increased price per share or an increased reverse 

breakup fee.

HSR Filing Fees and Other 
Expenses
Last, merger agreements can also address other expenses, 

namely filing fees and attorneys’ fees, which may arise 

throughout the antitrust review process. As these fees can 

add up in some circumstances, this can be another way of 

allocating risk between the parties. It is often assumed that 

if the merger agreement is silent on the issue, the buyer 

is responsible for paying the HSR Act filing fees. However, 

parties can agree to split or shift these costs. Further, parties 

may also indicate whether the buyer or seller will pay legal 

fees related to extended antitrust review processes in the 

U.S. or abroad.

Parties may also decide to shift the risk of attorney’s fees 

in the event of litigation surrounding a potential breach of 

the merger agreement. For example, a fee-shifting provision 

could state that in the event of any legal dispute, the 

prevailing party is entitled to recover reasonable attorney’s 

fees. In the event parties decide to include an attorney’s fee-

shifting provision, they should consider how they will define 

what constitutes a prevailing party to avoid further dispute in 

court. See Escue v. Sequent, Inc., No. 2:09-cv-765, 2015 U.S. 

Dist. LEXIS 13161, at *6-*7 (S.D. Ohio Feb. 4, 2015) (finding 

that defendant could not claim prevailing party status on 

certain merger claims under the attorney’s fees and costs 

provision of the merger agreement).

Conditions to Close/Reps & 
Warranties
The buyer and seller should determine the antitrust 

approvals that will be required as conditions precedent 

for the deal to close. The required antitrust approvals will 

be included as conditions to close in most circumstances. 

Typically, the expiration or termination of the HSR Act 

waiting period (or another similar approval event) is included 

in the conditions with reference to a schedule for any other 

antitrust approvals. The buyer and seller may evaluate 

whether to include as conditions to close the approvals in 

jurisdictions where the parties have minimal or no business 

or operations or where there may be political unrest. Buyers 

and sellers should diligently assess the approvals to include 

as conditions. Additionally, if not sufficiently addressed by 

the antitrust covenant, the buyer can include a caveat that 

the antitrust approvals must be received with no required 

divestitures and/or other conditions, which has the effect of 

shifting antitrust risk to the seller.

Typically, conditions to closing the transaction will include 

that there be no injunction prohibiting the transaction. 

Counsel for buyers and sellers should recognize that this 

condition may interact with the efforts clause. For example, 

in In re Anthem-Cigna Merger Litigation, the court found 

that although Cigna breached its efforts covenant in its 

agreement to merge with Anthem, even if Cigna had fulfilled 

its obligations, the DOJ still would have sought to block the 

merger, and the merger would have been enjoined. C.A. 

No. 2017-0114-JTL, 2020 Del. Ch. LEXIS 282 (Del. Ch. 

Aug. 31, 2020). Thus, the court held that the failure of the 

condition in the merger agreement requiring the absence 

of any injunction that would prevent the consummation of 

the merger resulted in Anthem not being able to recover for 

Cigna’s breach of its efforts covenant.

Additionally, in August 2021, the FTC began sending 

letters more frequently that reminded the parties to select 

transactions that the FTC may keep an investigation open 

after the initial 30-day HSR waiting period expires even if 

the FTC does not issue a compulsory request for additional 

information about the transaction and the transaction is 

legally permitted to close under U.S. law. While the standard 

letter merely reminds the parties of the FTC’s already existing 

legal options, counsel for buyers and sellers should consider if 

special circumstances warrant that the receipt of such an “open 

investigation” letter should be (or is perhaps inadvertently) 

included in the conditions to close. The DOJ also has the ability 

to be able to send an “open investigation” letter.

The consents and approvals provision of the respective 

representations and warranties section of the agreement will 

typically also include the required antitrust approvals.

For either section of the merger agreement, parties can draft 

more general clauses if the antitrust approvals have not been 

determined at the time of signing. For example, parties can 

use general language such as: any other required regulatory 

approvals shall have been received and any applicable waiting 

periods shall have expired or have been terminated or waived.

Termination Provisions
Buyers and sellers can also use the termination provisions 

to allocate the antitrust risk in a transaction. A critical 

consideration is the date after signing when the parties can 

terminate the transaction— known as the outside date, end 

date or, colloquially, the drop dead date. Counsel should 

ensure the outside date allows sufficient time for the 
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required antitrust approvals. A shorter timeframe between 

signing and the outside date, particularly when combined 

with a reverse breakup fee, can allocate antitrust risk to the 

buyer to procure the antitrust approvals quickly. However, 

this provision may also provide an exit from the transaction 

for parties that do not want to complete the deal if the 

antitrust approvals are prolonged. Counsel may advise both 

buyers and sellers to agree to extensions of the outside 

date if the antitrust approvals have not been obtained, 

balancing the antitrust risk from this provision between the 

parties. Further, automatic extension of the outside date if 

the antitrust approvals are the only remaining condition is 

common and can also ameliorate uncertainty regarding the 

timeframe for the transaction to close. These provisions 

also interact with any reverse breakup fee and should be 

considered in conjunction with any provisions for reverse 

breakup fees.

Additionally, the agreement will likely contain a provision 

allowing for termination if the buyer or seller breaches its 

covenants in certain circumstances and a provision allowing 

for termination if there is an injunction prohibiting the 

transaction. Counsel for buyers and sellers should assess 

whether the latter termination provision may cover an “open 

investigation letter”. Buyers and sellers should evaluate how 

these provisions interact with the complete agreement.

https://www.lexisnexis.com/en-us/products/practical-guidance.page
https://whoswholegal.com/lauren-rackow
https://www.americanbar.org/groups/antitrust_law/resources/
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